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November 30, 2005

The Honorable George W. Bush
President

The White House

1600 Pennsylvania Avenue, N.W.
Washington. D.C. 20500

Dear Mr. President:

On July 18 of this year, you released a joint statement with Prime Minister Manmohan
Singh announcing plans for nuclear cooperation between the United States and India.

In order for this arrangement to proceed, it would appear that significant changes would
have to be made to the Treaty on Non-Proliferation of Nuclear Weapons {(NPT), the
Nuclear Suppliers Group (NSG) guidelines, and to U.S. nuclear nonproliferation law.

[ recently received a letter from many of our country’s top arms control experts regarding
your proposal for nuclear cooperation with India. These experts have ratsed a number of
very scrious detatled questions about the advisability of moving forward with such a plan.
I am enclosing the letter that T received.

I respectfully request that your Administration provide responses to all of the questions
that these experts have raised about various aspects of yvour proposal.

I look forward to your response.

Sincerely,

g %

Edward J. Markey
Member of Congress

C¢: The Honorable Condoleerza Rice
The Honorabie Donald Rumsield

Enc: Letter regarding threats to nuclear nonprohiferation from proposed India agreement.




Issues and Questions on July 18 Proposal for
Nuclear Cooperation with India

November 18, 2005

United States House of Representatives
Washington, D.C. 200515

Dear Member of Congress,

We are writing to urge you and your colleagues to critically examine the July 18 proposal to allow
for “full” U.S.-Indian civilian nuclear cooperation, which would require significant changes to U.S.
nonproliferation laws and longstanding international nonproliferation policy that have been
supported and advanced by past Republican and Democratic adnunistrations.

We believe that the United States and India can and should expand their ties and common interests
as free democracies through expanded cooperation in trade and human development, scientific and
medical research, energy technology, humanitarian relief, and military-to-military contacts. In
addition, both the United States and India have a vital interest in reducing the global dangers posed
by nuclear weapons through effective nonproliferation and disarmament endeavors.

Unfortunately, the proposal for civil nuclear cooperation with India poses far-reaching and
potentially adverse implications for U.S. nuclear nonproliferation objectives and promises to do
little in the long-run to bring India into closer alignment with other U.S. strategic objectives.

President Bush pledged to seek changes in the Atomic Energy Act (AEA) of 1954 as amended by
the 1978 Nonproliferation Act, which bars civilian nuclear cooperation with non-nuclear-weapon
states as defined by the Treaty on the Non-Proliferation of Nuclear Weapons (NPT} that do not
allow full-scope IAEA safeguards. This includes India. The President also pledged to seek changes
to relevant Nuclear Suppliers Group (NSG) guidelines, which make full-scope safeguards a
condition of civil nuclear cooperation with non-nuclear-weapon states as defined by the NPT—a
U.S. policy objective adopted by NSG consensus during the George H. W. Bush administration.

We have read the statements of the President and administration officials concerning the
proposed agreement, but key details needed to help the Congress fully understand the
implications of the proposal, in our view, have not yet been provided. Accordingly, we urge that
before any action is taken on any legislation sent up by the administration to implement the
proposal, Congress should obtain detailed answers to a number of questions. (See attached list.}

Based on what is known, the nonproliferation benefits of the July 18 proposal are vastly overstated
by its proponents and the damage to the nonproliferation regime is potentially very high. Contrary
to assertions by the administration, the eurrent proposal would not bring India sufficiently into
conformance with nonproliferation behavior expected of responsibie states.

Se far, India has pledged only to accept voluntary safeguards over “civilian”™ nuclear faciiities of its
choosing. This could aliow India to withdraw any nuclear facility from (IAEA) safeguards for
national security reasons. Such an arrangement would be purely svinbolic and would do nothing to
prevent the continued production of fissile material for weapons by India.

The supply of nuclear fuel to India would free-up its existing stockpile and capacity to produce
highly enriched wranivm and plwonium for weapons. To help ensure that U.S, civilian nuclear
cooperation is ot in any way advancing India’s weapons program, it would be essential w apply
permanent, factiity-specific safeguards on a mustually agreed and bread Jist of current and future
indian nuclear facilitics involved in civilian activities and electricity production in combination
with a cutoff of Indian fissile material production for weapons.




Unfortunately, the communiqué does not call for any additional measures that would constrain
India’s nuclear arsenal. Specifically, civilian nuclear assistance should not be extended to India
until it implements a cessation of the production of fissile material for weapons, which has been
adopted by the five original nuclear-weapon states.

In the July 18 communiqué India also pledged 1o a set of export control measures that it had already
committed to or is obligated to pursue under UN Security Council Resolution 1540

The proposed arrangement could also trigger a significant erosion of the guidelines of the 45+
member NSG, which are an important barrier against the transfer of nuclear material, equipment,
and technologies for weapons purposes. No civilian assistance should be extended to India without
the full concurrence of the NSG and approval of India’s safeguards agreement with the IAEA.

Non-nuclear-weapon states have for decades remained true to the original NPT bargain and
forsworn nuclear weapons and accepted full-scope IAEA safeguards in return for access to peaceful
nuclear technology under strict and verifiable control. Many of these states made this choice despite
strong pressure to spurn the NPT and pursue the nuclear weapons path. They might make a
different choice in the future if non-NPT members receive civil nuclear assistance under less
rigorous terms. The proposed civil nuclear cooperation arrangement may also undermine our ability
10 win necessary international support for persuading Iran to abandon its fuel cycle plans and to
make its nuclear program fully transparent to the [AEA.

On balance, India’s commitiments under the current terms of the proposed arrangement do not
justify making far-reaching exceptions to U.S. law and international nonproliferation norms.

We urge you to consider the full implications of the proposed agreement for cooperation between
the United States and India, and pursue additional stipulations that might result in a positive
outcome to U.S. and international security. Congress must also ensure it retains the authority to
review whether the terms of any such arrangement are being implemented and take appropriate
action if they are not,

Building upon the already strong U.S.-Indian partnership is an important goal, and we remain
convinced that it can be achieved without undermining the U.S. leadership efforts {o prevent the
proliferation of the world’s most dangerous weapons.

Sincerely,

Hal Bengelsdorf,
Consultant, and former Director of the Office for Nonproliferation Policy at the Energy
Department and former Office Director for Nuclear Affairs at the State Deparinient

Amb. George Bunn,
Consulting Professor, Stanford University Center for International Security and Cooperation,
first General Counsel for the Arms Control and Disarmament Agency and negotiator of the NPT

Foseph Cirincione,
Senior Associate and Director of the Nonproliferation Project,
Camegic Endowment for International Peace

Kobert k. Eihom,
Senior Adviser, Center for Strategic and international Studies*
and former Assistant Secretary of State for Nonproliferation

Lt Gen. Robert Gard, USA {Ren),
Senior Military Fellow,
Center for Arms Conirol and Non-Proliferation




Victor Gilinsky,
Energy Consultant, and former U.S. Nuclear Regulatory Commissioner

Amb. Thomas Graham Jr.
Chairman, Cypress Fund for Peace and Security,
and former Acting Director of the Arms Control and Disarmament Agency

Amb. Robert Grey,
Director, Bipartisan Security Working Group,
and former U.S. Representative to the Conference on Disarmament

John Holum,
former Undersecretary of State for Arms Control and Intemational
Security Affairs and former director of the Arms Control and Disarmament Agency

Daryl G. Kimball,
Executive Director,
Arms Control Association

Lawrence Korb,
Senior Fellow, Center for American Progress,* and
former Asst. Secretary of Defense for Manpower, Reserve Affairs, Installations and Logistics

Paul Leventhal,
Founding President of the Nuclear Control Institute

Fred McGoldrick,
Consuliant,
and former Director of Nonproliferation and Export Policy at the State Department

Kelly Motz,
Associate Director,
Wisconsin Project on Nuclear Arms Control

Henry S. Rowen,

Professor of Public Policy and Management emeritus,

Graduate School of Business,

Senior Fellow, the Hoover Institution Stanford University,*

and {ormer Assistant Secretary of Defense for International Security Affairs

Lawrence Scheinman,
Distinguished Professor at the Center for Nonproliferation Studies,
and former Assistant Director of the Arms Control and Disarmament Agency

Henry Sokelski,
President, Nonproliferation Education Policy Center,

and former Deputy for Nonproliferation Policy in the Office of the Secretary of Defensc

f.en Weiss,
Consuliant and former Staff Direcior of the 1.8, Renate Committee on Governmenial Affaire

*affiliation for idestification purposes only

Please address any replies to: 1150 Connecticut Ave., NW, Ste. 620, Washington, D.C, 20036
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ATTACHMENT

Key Issues for Consideration on Proposed Nuclear Cooperation with India

We cannot overestimate the long-term unintentional damage that could be done to the world’s
nonproliferation effort if the current proposal is allowed to go through as is without a complete
veiting of its possible consequences.

Accordingly, we urge that before any action is tuken on any legislation sent up by the
administration to implement the proposal, Congress should obtain from the administration detailed
answers to a number of questions. These include:

1,

How reliable is India as a nuclear trading partner based on its past record and how might
the proposed deal affeet efforts to stop trade to and from states of concern?

a.

b.

1s there any prospect that there could be a negative impact on attempts to stop Iran and
North Korea from obtaining assistance for their nuclear programs?

How will assistance to Pakistan’s nuclear program by China and others be affected by
this proposal if implemented?

Is there any evidence of Indian violations since 1998 of U.S. and other export laws
involving nuclear weapons related technology and/or delivery systems, including
missiles?

To what extent might the current proposal stimulate China’s and Pakistan’s production
of nuclear weapons or nuclear weapons material?

How effective are India’s nuclear and missile export laws and enforcement capabilities

vis-a-vis those of the NPT nuclear-weapon states and the requirements of Resolution
15407

Will the delivery of U.S. technology or nuclear fuel for the reactors in India free-up
indigenous Indian nuclear fuel for its weapons programn?

a. Could such an action damage the NPT and our ability to help enforce compliance
with it?

b. What verifiable restrictions on India’s use of its own fuel will the United States
insist upon?

¢.  Will the U.S. insist on case-by-case consent rights or rights of disapproval on
reprocessing and enrichment and retransfers of U.S. origin items?

d. Is the administration considering the transfer of uranium enrichment or
reprocessing technology to India as part of the 1.3.-indian accord?

3. What kind of IAEA safeguards will be applied to Indian civilian nuclear facilities?

a.  Will they be INFCIRC 66 Rev.2 safeguards which are applied in perpetuity?

b, If other safeguards are contermnplated that are not permanest, how would they
prevent the diversion of ¢ivilian materials or technologies {6 weapon use once the
putative U.S.-India agreement expires or is otherwise tenminated?

¢. Wil India be allowed to withdraw a civilian factlity from safeguards and declare it
a military facility?

d.  What criteria would be used by the U.S. government 1o determine which nuclear

facilities and materials should be subject to safeguards?

How much additional funding will the TAEA need in arder to meet the sdditional

sateguards requirements?

o

(over, please)




4.

LA

How will the United States verify Indian nonproliferation commitiments beyond safeguards
under the proposed agreement?

a. Will the U.S. be able to determine independently which Indian facilities are civilian
and which are military? 1f not, how will we know whether India’s declaration is
appropriate?

b.  What mechanisms are in place to monitor Indian implementation of its export laws,
and how long would it take to ensure that the appropriate Indian laws are in place
and are working effectively?

Does the administration consider India’s 1974 nuclear explosion in which U.S. heavy water
was used in the production of the bomb’s plutonium a violation of the sale agreement
between India and the United States? If so, does India agree with our interpretation of that
agreement? If they don’t, how can we assurc that similar disagreements won’t happen with
the current proposal? Should the proposal be amended to provide for return of all delivered
materials in the event of such a disagreement?

Both U.S. and Indian spokesmen have referred to 2 “phased” approach to implementation
of the proposal if approved. If so, what are the steps and what is the sequence? Is the U.S.
government working on a plan with a timetable that would phase in our cooperation with
India in accordance with India’s meeting its obligations?

Has the administration obtained any evidence of Pakistani, Israeli, or North Korean interest
in civilian nuclear cooperation on terms similar to those proposed for India. What is the
argument for doing this favor for India and not for these other states? How will the
administration respond if other states, like China or Russia, seek exemptions for their
preferred political or commercial partners?

What specific proposals, if any, has the U.S. discussed with NSG partners to alter its
guidelines so that civilian nuclear trade with India might proceed and what are the specific
reactions of other NSG members? Will the admindstration proceed with “full” civil nuclear
cooperation with India if the NSG does not unanimously support such an exception to NSG
rules for India? How will the proposed rule changes relating to India affect President
Bush's proposal to the NSG to make the Additional Protocol a condition of supply?

These questions suggest that the proposal by the administration requires much more discussion and
examination before any legislative action is taken.




