Clarifying the Record on the July 18 Proposal for
Nuclear Cooperation with India

February 14, 2006

United States House of Representatives
Washington, D.C. 20515

Dear Member of Congress,

Along with several of our other colleagues, we wrpdbu on November 18 to outline the
potentially adverse nonproliferation and internadilosecurity ramifications of the July 18,
2005 U.S.-India Joint Statement for broad nucleaperation with India.

Later this year the executive branch is expectddrtoally ask Congress to make special
exceptions to longstanding U.S. nonproliferatiom ia order to allow the United States
and other countries to sell nuclear materials @agdtors to India. Current law and
international export rules bar trade with statesl(iding India) that do not accept
comprehensive international safeguards. U.S. nubleaproliferation Treaty (NPT)
commitments also forbid the United States fromsdisg) another state’s nuclear weapons
program “in any way.”

The November 18 letter also appended a list oftqpresabout the proposal. The State
Department recently responded to these and ottestiqus as a result of detailed inquiries
from members of the House of Representatives an&¢maté.Several of us have had the
opportunity to analyze them. In the attached mesmohave highlighted some of the most
notable State Department comments and offer oporess to help clarify the record.

Building upon the already strong U.S.-Indian parghé is an important goal, and we
remain convinced that it can be achieved withoulemmining U.S. leadership efforts to
prevent the proliferation of the world’s most darmges weapons.

However, we continue to believe that, on balanogials commitments under the current
terms of the proposed arrangement do not justifiingafar-reaching exceptions to U.S.
law and international nonproliferation norms. Anhaimum, this requires permanent,
facility-specific safeguards on a mutually agreed broad list of current and future civil
Indian nuclear facilities and material, as welluoéf of Indian fissile material production
for weapons.

(over, please)

L vssues and Questions on the July 18 Proposal for NuCleaperation with India,” November 18, 2005,
Bengelsdorf, Bunret al, available at

<www.armscontrol.org/pressroom/2005/20051123_India Cdngress.asp>
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to Questions for the Record Submitted to Under Secretaitb®lids Burns and Robert Joseph by Senator
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We respectfully encourage you to look further ithtis important matter. Please do not
hesitate to contact us if we can be of assistamgeu or your staff.

Sincerely,

Joseph Cirincione,
Senior Associate and Director of the NonprolifematProject,
Carnegie Endowment for International Peace

Amb. Robert Grey,
Director, Bipartisan Security Working Group,
and former U.S. Representative to the Conferend@isawrmament

Daryl G. Kimball,
Executive Director,
Arms Control Association

Fred McGoldrick,
Consultant,
and former Director of Nonproliferation and ExpBulicy at the Department of State

Lawrence Scheinman,
Distinguished Professor at the Center for Nonpeadifion Studies,
and former Assistant Director of the Arms Contnotl isarmament Agency

Leonard Weiss,
Former Staff Director of the U.S. Senate Commited&sovernmental Affairs and chief
architect of the Nuclear Nonproliferation Act of78

Please address replies c/o Arms Control Associatid®0 Connecticut Ave., NW, Ste. 620,
Washington, D.C. 20036



ATTACHMENT

Clarifying the Record on Key Issues Relating to the July 18, 2005
Proposal for Nuclear Cooperation with India

1. Safeguards Against the Diversion of Nuclear Tectology for Military Purposes

The July 18, 2005 Joint Statement on nuclear catjper suggests that India will only
allow “voluntary” International Atomic Energy Agen¢lAEA) safeguards on its civil
nuclear facilities, a practice now limited to thigmal five NPT nuclear-weapon states
(United States, Russia, United Kingdom, France,@nida). Since then and in response
to questions from Rep. Markey and Sen. Lugar, taee®epartment has clarified its
position and says that “we would view a “voluntaffer” safeguards arrangement—one
that allowed facilities and material to be remofredn safeguards at will—as ... not
defensible from a nonproliferation standpoint.”

We concur with the State Department position. Asesmmend in our November letter
and as the administration now suggests, only pegntafacility-specific IAEA
safeguards (a.k.a. INFCIRC/66 safeguards) shoutmbhsidered.

2. India’s Civil-Military Separation Plan

To date, U.S. and Indian officials have not reachgeement on which nuclear facilities
will be declared military, and which will be dectal civilian and subject to IAEA
safeguards as called for in the July 18 Joint 8tate. The State Department says that it
is seeking “a civil-military separation in Indiaathis credible, transparent, and defensible
from a nonproliferation standpoint.” We remain dgegpncerned that the separation plan
being contemplated does not meet these basiciariter

The State Department responses suggest that thendySallow India to keep significant
amounts of its existing spent fuel from its nuclpawer reactors free of IAEA
safequardsAddressing a question from Senator Lugar, theeSapartment writes that
were a nuclear facility to be placed under safedgidthose safeguards would be
applicable in perpetuity to any material producgdused by, or stored in the plant after
the effective date of the agreement.” In respoasbther question, the State
Department said “The United States is not seelarigjmpose restrictions on India’s use of
India-origin fuel.”

India’s 11 unsafeguarded operating power reactens mave produced as much as 9,000
kilograms of unseparated plutonium, which is enotaghelp manufacture more than
1,000 nuclear weapons devices (based on the IAE@iservative estimate of 8
kilograms per bomb). India is estimated to havarsenal of more than 50 nuclear
weapons, with a plutonium stockpile enough for dezeore, and plans for an arsenal of
300-400 weapons in a decade.

India also reportedly seeks to exclude its “faseblier” reactors entirely from safequards,
though it has claimed in the past that they areifdlian purposesin a Feb. 7 interview,
the chairman of India’s Atomic Energy CommissiomjlAakodkar, claims that such
reactors, which are particularly suitable for theduction of plutonium for weapons, are
needed for India’s nuclear weapons program.




Kakodkar and other India officials also insist tfedme” Indian pressurized heavy water
power reactors (PHWR) also be excluded from safegua order to “fuel its fast
breeder programme.” This could significantly boostia’s fissile material production
capacity. A typical 220-megawatt PHWR could prodabeut 150-200 kilograms of
weapons-grade plutonium a year when operated 80gfkrcent capacity. India also
reportedly hopes to exclude its pilot uranium emment plant at Mysore from
international safeqguards

If any one of these or other possible loopholesaacepted, the separation plan would
allow civilian nuclear power-related facilities e used to support weapons production
and would not be credible from a nonproliferatitemsipoint. The United States should
insist that India place all facilities not exclusiy engaged in nuclear weapons work
(including all civil spent nuclear fuel and itsgtiuranium enrichment plant at Mysore)
under permanent INFCIRC/66 safequards to reducetthiece of diversion for military

purposes

3. Implications of Civil Nuclear Cooperation for India’s Nuclear Bomb Program

Even if India’s civilian-military separation plas deemed “credible” and all facilities
declared civil are placed under permanent INFCIRG@&eguards, the supply of foreign
nuclear fuel to India would still free-up India’sisting capacity to produce plutonium
and highly enriched uranium for weapons and allomttie rapid expansion of India’s
nuclear arsenal.

In its response to a question from Rep. Markey atfmipossibility of imported nuclear
fuel freeing up India’s fissile material productioapacity, the State Department does not
deny the possibility and simply asserts that “th@agh of India’s nuclear program is
evidently not constrained by access to naturaliunari

This response does not take into account severahsios that could allow India to use
newly unallocated domestic uranium to supportlgssiaterial production for weapons
purposes. For instance, if India built a new plidomproduction reactor or designated
some of its existing civilian heavy water reactinrsthe military program to augment its
two existing plutonium production reactors (CIRU&&hruva), the additional
increased consumption of domestic uranium supfieplutonium production would be
compensated for by access to imported uraniumafi@gsiarded power reactors. And, if
India no longer needs to rely on domestic uraniariuel its power reactors, it could also
expand its small-scale centrifuge enrichment progiamake high enriched uranium to
support nuclear weapons productfdBiongress should bear these possibilities in nrind i
evaluating executive proposals on civil nuclearpayation.

In order to avoid indirect assistance to India’slaar weapons program, Congress
should ensure that India commits to halt fissilé¢arial production for weapons purposes
pending a Fissile Material Production Cut Off Tie@MCT). We would note that all

five of the original NPT nuclear-weapon statesalbelieved to have suspended fissile
material production for weapons.

3 For further information, see: “Separating Indian Militarg @ivilian Nuclear Facilities,” by David
Albright and Susan Basu, Institute for Science and IntemeltSecurity, December 19, 2005.
* For further analysis, see: “Wrong Ends, Means, and Ne&dsn® the U.S. Nuclear Deal with India,” by
Zia Mian and M. V. Raman&rms Control TodayJan./Feb. 2006.
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Senior U.S. and Indian officials suggest that silésproduction ban is a “deal-breaker”
and note that India is committed to working witle thinited States to achieve an FMCT.

It is, of course, up to India to choose whethevants to keep its nuclear weapons options
open or whether it wants to expand its energy dugftln nuclear technology. But it is

the responsibility of the president and Congresdmaid and abet any other state’s
nuclear bomb program.

4. Improper Use of “Civil” Nuclear Assistance

U.S. efforts to establish the Nuclear Suppliersuprand the 1978 Nuclear
Nonproliferation Act were a direct response to #&lil974 nuclear weapon test
explosion. That test device used plutonium produmed Canadian supplied reactor
(CIRUS) moderated with heavy water supplied bylinéed States under a 1956
contract stipulating that it be used only “for raxs into and the use of atomic energy
‘for peaceful purposes.”

To this day, India does not deny the 1974 testagensed Canadian and U.S. equipment
and materials, but asserts that it did not vidllageterms of its U.S. and Canadian
“peaceful uses” contract requirements becausestiiteMas a “peaceful nuclear
explosion.”

In response to a question from Rep. Markey, thee@apartment states that there is
“factual uncertainty as to whether U.S.-supplieduyewater contributed to the
production of the plutonium used for the explosiexice, and the lack of a mutual
understanding between the U.S. and India on thgesobthe 1956 contract language.
We have since made clear that we exclude so-calésteful nuclear explosions’ —and
any other nuclear explosive activity—from the scoppeaceful nuclear cooperation.”

However, as a recently declassified Feb. 23, 19@anfrom the State Department to
the CIA document3the United States and Canadian governments iletegbtheir
agreements as “precluding alliclear explosions on the grounds that any suplosion
in tantamount to a nuclear weapons test” and nfadenterpretation clear to India
before the 1974 bomb test.

Most importantly, India continues to utilize CIRWSproduce plutonium for its nuclear
weapons program in contravention the original pkécriclear use agreement with
Canada. The U.S. government should call on Inde@e#se using CIRUS for weapons
production purposes in violation of commitments mé&ulother governments

5. India’s Export Control Performance

India’s export control performance is less thang@uocable” as claimed by some U.S.
and Indian officials. Between 2001 and 2005, th@ddnStates levied sanctions on 7
Indian entities a total of 8 times, making Indiamiies the third most frequently
sanctioned for WMD-related violations under U.Sv [@ehind North Korea and China).
Nevertheless, the State Department asserts thabélieve India has a solid record

®> Memorandum from Ray S. Cline, Director of Intelligence Bedearch, State Department, to Richard
Helms, Director Central Intelligence Agency, “Possibility ofladian Nuclear Test,” Feb. 23, 1972.
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overall of ensuring that its nuclear-related experand technologies do not pose a
proliferation risk ....”

Although India adopted new export control legiglatcovering WMD and delivery
systems in 2005, the record of implementation eflt#w has not been established and,
according to the State Department’s own admissi@aes not contain “catch all”
controls to prevent the re-transfer of dual-useifpr technology and equipment.

In addition, independent reports have documentaditidian nuclear organizations use a
system that hires domestic or foreign non-nucleamganies to acquire items for these
nuclear organizations. Such procurement practiceslao being employed for the Indian
Departrréent of Atomic Energy’s secret gas centrifugaium enrichment plant near
Mysore.

Before making changes to U.S. laws to facilitaledwil nuclear cooperation with India,
Congress should ensure that private or governmbmtaln entities have not been found
to have engaged in illicit procurement for Indiarckear facilities and activities, and that
India’s export control system is implemented toghme standards as the United States
Violation of these standards should be groundsefioninating nuclear cooperation.

6. Damage to Other Nuclear Nonproliferation Efforts

In its responses to questions the State Departofents that “While we will continue to
work with India and to encourage it to do more lo@ monproliferation front ... India’s
implementation of its commitments will, on balaneehance global nonproliferation
efforts.” We disagree.

A sober analysis reveals that the nonproliferalienefits of the original proposal are
overstated and the damage to the nonproliferaigimre is potentially high.

India’s Nonproliferation Pledges

The proposed U.S.-India nuclear cooperation arnaege is premised on the idea that
India is prepared to “assume the same respongbikind practices” as other nuclear-
weapon states. Unfortunately, the existing ternthefproposal would not oblige New
Delhi to undertake the same practices as the figgnal nuclear-weapon states,
including a halt of production of fissile materfat weapons and signature of the
Comprehensive Test Ban Treaty (CTBT). Nor woulcbinmit India to an “early
cessation of the nuclear arms race” and disarmarasirticle VI of the NPT requires.

It is important to note that in June of 1998, thé Security Council adopted Resolution
1172, which calls upon India (and Pakistan) to irdiaely stop their weapon
development programs, halt fissile material prouctor weapons purposes, and to sign
the CTBT, among other nonproliferation measures.

On July 18, Indian Prime Minster Singh did reiterhtdia’s long-standing support for the
negotiation of a global FMCT. This is positive lmihot a new pledge. India has for
several years stated its support for the negotiaifa verifiable FMCT, but negotiations
toward such a treaty have been deadlocked sincg b88st recently because of the

6 Testimony of David Albright, President of the Institfiie Science and International Security, House
International Relations Committee, October 26, 2005
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United States’ opposition to the negotiation owarifiable” FMCT. Until such time as
the U.S. government adjusts its position, the zatibn of the FMCT will remain a
distant goal.

In its response to a question from Rep. Markey Stagde Department also says: “We
would call upon both [Pakistan and China] to algeea, as India has, to work toward a
Fissile Material Cutoff Treaty; and we stand re&mgxplore interim objectives.” One
interim objective would be a regional fissile protian cut off pending the FMCT.

The July 18 Joint Statement also reiterates Indiasmitment to maintain its
moratorium on nuclear test explosions—a pledgeithts made before in other
contexts. All of the other original nuclear weastates are not only observing unilateral
moratoria, but they have also signed the 1996 Cehgrsive Test Ban Treaty.

The July 18 Joint Statement also commits Indiafram from transfers of sensitive
technology, strengthen its national laws againsh ctivity, and harmonize its export
control lists with the Missile Technology Controéfime (MTCR) and the NSG. These
actions, however, are fundamentally in India’s avational interest and were in motion
before the July 18 Joint Statement. Furthermowdialis obligated under UNSC
Resolution 1540 to strengthen its efforts to préeWMD-related proliferation.

Bending the Rules

Making exceptions to the NPT and longstanding neliferation rules compromises the
integrity and enforceability of those rul&3ther “responsible” non-nuclear weapon states
have for decades remained true to the original N&§ain and forsworn nuclear
weapons in return for access to peaceful nucleantdogy under strict and verifiable
control. Many of these states made this choiceitdesfyong pressure to spurn the NPT
and pursue the nuclear weapons path. They mighe midflerent choices on other critical
nuclear nonproliferation issues in the future i€eptions are made for other countries.

Finally, civil nuclear assistance with India is @mntly prohibited by rules adopted in
1992 by the 45-nation NSG at the behest of theddrftates. In response to questions,
the State Department asserts that it is “our fimtention that the NSG maintain its
effectiveness, and we will not undercut this impottnonproliferation policy tool,” and
“the U.S. proposal neither seeks to alter the dmtisaking procedures of the NSG nor
amend the current full-scope safeguards requiremehe NSG guidelines.”

Seeking a country specific exception to basis N&@€srwould, however, undercut the
effectiveness of this voluntary body if it encougagthers to seek exceptions for their
preferred trade and military partners or leads theeignore NSG rules when it suits
them._Congress should insist that possible impléatem of broader U.S. nuclear
cooperation with India is contingent upon conserggmoval of any India-specific
exception to NSG qguidelines

Conclusion

We urge you to consider the full implications of goroposed agreement for cooperation
between the United States and India, and pursuéadd stipulations that might result in
a positive outcome to U.S. and international séguri



